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Objectives of this session
By the end of this session you will be able to :
• Have a basic understanding of family law and the 
scope of issues it covers
• respond to questions from the public about family law 
matters by using a number of online and print 
resources
A website featuring plain language legal 
information and education for the public in BC. 
clicklaw.bc.ca
A search tool to find someone in your 
community who can help with legal problems. 
clicklaw.bc.ca/helpmap
A program that helps public libraries in BC in 
provide current legal information.
A non-profit that works to enhance access to 
legal information & assistance for the legal 
community and the public in BC.
• All public libraries in BC have 
increased their legal  
information collections through 
grants from LawMatters
• Our Legal Information Reading 
Guides highlight the titles 
available  bclawmatters.ca
• Public librarians have been 
receiving training on handling 
legal questions from the public
LawMatters collection at 
Chilliwack Public Library
LawMatters at your local public library
Courthouse Libraries BC
• libraries in 30 courthouses 
across BC
• in-depth law books & free use 
of legal databases on public 
access computers
• assistance from law librarians 
(in Vancouver and 6 regional 
libraries or 1.800.665.2570)
• website courthouselibrary.ca
features legal information 
aimed at legal community
your choices for this session
1. Cohabitation Agreements
2. Common-Law 
Relationships
3. Sex and New 
Relationships
4. The “Legal Separation”
5. Separation
6. The D.I.Y. Divorce
7. The Care and Control of 
Children
8. The Legislation on 
Family Law
9. Spousal Support
10. The White Paper
Cohabitation Agreements
cohabitation agreements
agreement between a couple who are living together, 
or planning on it
usually intended to deal with dissolution of 
relationship but may deal with conduct of relationship
enforceable as a contract; if filed in court, enforceable 
as a court order
potential subject matter
during a relationship: responsibility for children 
brought into relationship, debts and assets brought 
into relationship
after a relationship: spousal support, care of children 
born of relationship, ownership of property bought 
during relationship
but wait a minute ...
married couples are presumed to have a half interest 
in family assets
unmarried couples are only presumed to have an 
interest in things they jointly own
unmarried couples rarely get anything close to what 
married couples get 
... you don’t want one!
under s. 120.1 of the Family Relations Act, 
cohabitation agreements that deal with property can 
be assessed for fairness using the test that applies to 
married couples
for married couples a “fair” split of property is an 
equal split 

Common-Law Relationships
common-law relationships
whether a couple is common-law or not depends on 
whether they qualify as a “spouse” under the 
legislation
qualifying as a spouse may give you rights and 
obligations under that law
the definition of spouse changes depending on the law 
you’re referring to
being a “spouse”
most provincial laws define a spouse as someone who 
is married or who has lived in a “marriage-like 
relationship” for at least two years
most federal laws define a spouse as someone who is 
married or has lived together for at least one year
common rights and obligations
a spouse can apply for spousal support or be obliged 
to pay it
a spouse can challenge the will of a deceased spouse
a spouse can inherit when the deceased spouse doesn’t 
leave a will
a spouse can direct medical care
popular myths
common-law couples aren’t married, no matter how 
long they’ve lived together
you don’t “apply” for common-law status, it’s a 
question of whether you qualify as a spouse under a 
particular law
popular myths
common-law couples aren’t entitled to share in each 
other’s property the way married couples are 
presumed to share property
common-law couples don’t need to get a divorce to 
end their relationships
Available in English, French, Spanish, Arabic, Farsi, 
Vietnamese, Chinese (traditional) Chinese (simplified) and 
Korean.
www.familylaw.lss.bc.ca
Sex and New Relationships
sex and new relationships
common questions involve sex with spouses after 
separation and after divorce, sex with new partners 
after separation from a spouse, and new relationships 
after separation
in general, sex is good
sex with a spouse
it’s alright to have sex with your spouse after you’ve 
separated; it may complicate things emotionally, but 
that’s your call
it’s alright to have sex with your ex-spouse after 
you’re divorced, it won’t cancel the divorce
new partners
there’s nothing that separated spouse can’t do that a 
single person can... except marry
it’s alright to get into a new relationship after 
separation but before divorce
technically this is adultery, but so what?
lots of new partners
where spouses have children, they must exercise some 
common sense about introducing the children to new 
partners
new partners should be discouraged from adopting 
parental role
new partners shouldn’t be referred to as a new daddy 
or mommy
common-law status
if a cohabiting relationship goes on for more than two 
years, the spouse can be a common-law spouse with a 
new partner while remaining married to the ex
this can cause complications

www.bcfamilylawresource.com
The Legal Separation
the legal separation
doesn’t exist
a couple do not need to see a judge, lawyer, priest, 
shaman or auto mechanic to separate; one of them 
must simply reach the conclusion that the relationship 
is over and communicate that conclusion
a little bit of legal history
Divorce and Matrimonial Causes Act
divorces a mensa et thoro: a divorce from bed and 
board; more recently known as a “judicial 
separation”
divorces a vinculo matrimonii: a divorce from the 
bonds of marriage
separation agreements
people might mean “separation agreement” when they 
ask about legal separation
contract resolving all of the matters arising from the 
end of the relationship
enforceable as a contract; if filed in court, enforceable 
as a court order
separation agreements
it’s best to have a lawyer draft a separation agreement
Self-Counsel Press publishes a D.I.Y. kit
parties to agreements should always have independent 
legal advice about meaning and effect of agreement


Separation
separation
separation occurs when one person forms the 
conclusion that the relationship is at an end and says 
so
the parties don’t need to agree to separate, it just 
takes one person’s decision to end a relationship
the legal test
people rarely fight about when they separated
if they have to fight about it, the question is when the 
marriage-like quality of the relationship ended; very 
subjective
can be when someone moved out
separation at home
a couple can separate and remain living under the 
same roof ... it’s cheaper
separate beds, bank accounts, chores; stopping having 
sex, going out as a couple; family and friends no 
longer think of as a couple
divorce
separation ends unmarried relationships
only divorce ends married relationships
separation is one ground to prove “marriage 
breakdown” in order to qualify for divorce order
Dial-a-Law Transcript Binder (in English, Punjabi or 
Chinese)
www.familylaw.lss.bc.ca
The D.I.Y. Divorce
the D.I.Y. divorce
to get a divorce, the court must make a divorce order
in order to get a court order, someone must start a law 
suit
the only relief sought can be a divorce order, but the 
suit can include other claims ... as long as the parties 
agree 
starting a law suit
spouses who can cooperate will file a Notice of Joint 
Family Claim in form F1
a spouse doing it along will file a Notice of Family 
Claim in form F3, and personally serve the filed notice 
on the other spouse
service
service must be accomplished by someone other than 
the spouse; process server must then swear an 
affidavit in form F15 to prove that service happened
service can be accomplished in another way but this 
will require a court order
time for defence
the other spouse has 30 days from the date of service 
to file a Response to Family Claim or, worse, a 
Counterclaim
once this deadline has passed, with nothing being 
filed, apply for the divorce order
application materials
Requisition for divorce order, form F35
Requisition to search for Response or Counterclaim, 
form F17
Affidavit, form F38
Child Support Affidavit, form F37
draft order, form F52
Registrar’s Certificate, form F36
file everything and wait
the court staff will check the paperwork and may ask 
for changes
if alright, the paperwork will be given to a judge
the judge may ask for changes or make the divorce 
order
process takes 4 to 8 weeks to complete
the divorce
the divorce will take effect 31 days after judge makes 
the order; can’t remarry until then
party can also apply for Certificate of Divorce, but 
this costs money and the certificate is largely pointless
CHAPTER THREE: FAMILY LAW 
TABLE OF CONTENTS
www.familylaw.lss.bc.ca
www.familylaw.lss.bc.ca
The Care and Control of Children
the care and control of children
custody, guardianship and access
Divorce Act: custody and access
Family Relations Act: custody, guardianship and 
access
married parents: DA and FRA
unmarried parents: FRA
custody
custody used to mean the right to have the day-to-day 
care of a child
can be held by one person (sole custody) or by both 
(joint custody)
“shared custody” means that the child’s time is split 
equally or near-equally between the parents
guardianship
guardianship is the right to make parenting decisions 
and the direct the care and upbringing of the child
can be held by one person (sole guardianship) or by 
both (joint guardianship)
a little bit of legal history
Divorce and Matrimonial Causes Act, UK 1857
Apprentices and Minors Act, 1888
Family Relations Act, 1972
unwritten presumptions
joint custody: no link between time with the child and 
whether custody will be joint or sole
joint guardianship: usually defined on Joyce or Horn 
models; “parallel parenting” means incidents of 
guardianship are split between parents
access
no “standard” schedule of access; depends on 
parents’ schedules, child’s schedule, demands of 
employers, geographic realities
general principle that the child should have as much 
time with both parents as practicable
developmental concerns very important
access
access is a right of the child, not a parental right
access will be determined on child’s best interests
can be supervised or on conditions
there is no relationship between access and child 
support
www.familylaw.lss.bc.ca
Caring for Children available in English, Punjabi, Spanish 
and Chinese
The Legislation on Family Law
the Divorce Act
federal law, applies only to spouses who are or used to 
be married to each other
deals with: divorce and recognition of foreign 
divorces; custody and access; child support; spousal 
support
in effect throughout Canada
the Family Relations Act
provincial law, applies to everyone in BC
deals with: custody, guardianship and access; child 
support, spousal support and parental support; 
division of assets; personal restraining orders and 
financial restraining orders
the Family Relations Act
married spouses: care of children, child support, 
spousal support and division of property
common-law spouses: care of children, child support 
and spousal support
parents: care of children and child support
the Child Support Guidelines
federal regulation adopted by all provinces and 
territories (except Quebec)
contains rules about payment of child support and 
calculation of income; child support tables and 
exceptions to table amounts
the S.S.A.G.
Spousal Support Advisory Guidelines
academic paper prescribing formulas for the 
calculation of spousal support based on income, 
length of relationship and age of children
frequently used by judges and lawyers and endorsed 
by BC Court of Appeal 
the I.S.O.A.
Interjurisdictional Support Orders Act
provincial law on obtaining and varying support 
orders from reciprocating jurisdictions
similar legislation in force in other provinces and 
territories
see list of reciprocating jurisdictions
the F.M.E.A.
Family Maintenance Enforcement Act
provincial act empowering the Family Maintenance 
Enforcement Program, an agency that monitors and 
enforces support orders
program is free for recipient of support; largely 
funded by fines against payors
the C.F.C.S.A.
Child Family & Community Services Act
provincial law about when Ministry for Children and 
Family Development can support a family’s parenting, 
when supervision conditions can be imposed on a 
family and when children can be taken into care
the Criminal Code
basic federal criminal statue
makes it an offence to fail to provide the necessities of 
life for a child or spouse
makes parental child abduction an offence, including 
by parent with custody
can be used to punish breach of family law orders



Spousal Support
spousal support
married spouses and formerly married spouses may 
apply under Divorce Act and Family Relations Act
unmarried couples may apply under Family Relations 
Act, as long as they lived together for at least two 
years and apply within one year of separation
entitlement to spousal support
marriage is not an insurance policy or pension 
scheme; the fact of marriage or common-law status 
does not give rise to entitlement to spousal support
entitlement based on: compensatory basis, non-
compensatory basis or contractual basis
compensatory support
financial or economic sacrifices made for or during 
marriage may give rise to entitlement
common examples: foregone career options; time 
spent out of workforce as homemaker; abandonment 
of education opportunities
non-compensatory support
entitlement based on a party’s financial needs, where 
the other party has the means to meet them
based on recipient’s reasonable living expenses and 
payor’s surplus income after the payor’s reasonable 
living expenses are met
contractual support
support payable when the payor is under a contractual 
obligation to provide support as a result of a marriage 
agreement, cohabitation agreement or separation 
agreement
tax issues
spousal support is taxable income, like employment 
income, for recipient
spousal support is a tax deduction, like the RRSP 
deduction, for payors
no tax consequences if paid in lump-sum, to third 
party, or if not distinguished from amount paid as 
child support
the S.S.A.G.
Spousal Support Advisory Guidelines
academic paper prescribing formulas for the 
calculation of ranges of spousal support based on 
income, length of relationship and age of children
frequently used by judges and lawyers and endorsed 
by BC Court of Appeal 
the S.S.A.G.
without children: support is calculated as 1.5 to 2.0% 
of difference between parties’ incomes per year of 
cohabitation
support is payable for period equal to the length of 
cohabitation to half the length of cohabitation
the S.S.A.G.
with children: support is calculated as the amount 
which would leave the recipient with 40 to 46% of 
their combined disposable incomes, after accounting 
for taxes and benefits
duration of support relates to length of cohabitation 
and age of youngest child

www.bcfamilylawresource.com
The White Paper
the White Paper
released by provincial Attorney General in July 2010
contains proposals for law reform and a new Family 
Law Act to replace the Family Relations Act
expected to pass through the Legislature this year
children
old terms custody and guardianship will be replaced 
with new concepts
persons who are guardians will exercise “parenting 
responsibilities”
guardians will have “parenting time” with a child, 
non-guardians will have “contact” 
family violence
family violence will have a very broad definition; will 
include emotional, verbal and financial abuse along 
with physical and sexual abuse
court will be required to take family violence into 
account in determining best interests of children
assisted reproduction
rules about paternity/maternity of children conceived 
with help of donor/surrogate clarified where parties 
have agreement prior to conception
parties can agree donor/surrogate will also be 
“parent” by agreement; a child can have more than 
two legal parents
spousal support
“spouse” will be defined to included people who are 
married and in a marriage-like relationship for at 
least two years
will also include unmarried people in a shorter 
relationship “of some permanence” if they have a 
child together
property division
all “spouses” will be entitled to share in family 
property
property brought into relationship will be excluded 
from division; increase in value during relationship 
will be shareable 
overlooked issues
White Paper does not talk about how Divorce Act and 
laws of other jurisdictions will interact with new 
language about children
paper does not talk about how it will come into force; 
reasonable to expect significant time lag
www.ag.gov.bc.ca/legislation
www.bcfamilylawresource.blogspot.com
Website Resources
• www.familylaw.lss.bc.ca
• bcfamilylawresource.com
• clicklaw.bc.ca and 
clicklaw.bc.ca/helpmap
• ag/gov.bc.ca/legislation
Print Resources
The LawMatters Reading Guide on Family Law is 
available from bclawmatters.ca  or contact Janet Freeman 
at jfreeman@courthouselibrary.ca
Additional titles: 
• Dial-a-Law Transcript Binder (in English, Punjabi or 
Chinese)
• UBC Law Students Legal Advice Program Manual  
Both of these resources are also available online; go to   
clicklaw.bc.ca
Bonus slide: Clicklaw HelpMap
